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LABOUR MARKET FLEXIBILITY, MIGRATION AND INFLEXIBLE SOCIAL PROTECTION IN
THE SADC REGION
ES Fourie* and N Smit**
Summary
This paper considers the international and regional framework and the (in)flexibility of labour and
social regulation, the lack of coordination and the limited nature of exportability and portability
arrangements in the Southern Africa Development Community (SADC). The focus is the social
protection available to categories of non-citizens migrant workers in certain countries within the
region. The development of a comprehensive social security system in SADC is challenging. Existing
social protection measures are limited and unable to address the extreme poverty in the region. High
unemployment and ineffective labour laws increase the difficulties in providing adequate protection
and decent work to all. Multilateral and bilateral agreements are not commonly utilised.The paper will
also attempt to consider the way forward for researchers and policy-makers alike.
1. Introduction
“Throughout human history, migration has been a courageous expression of the individual’s will to
overcome adversity and to live a better life.”1

Migration is not a new occurrence but currently the topic assumes a central position on the global
policy agenda.2Migration patterns have changed in recent years, irregular migration has increased and
a link between migration and development has highlighted positive aspects to migration. In Europe
many migrant workers enjoy adequate labour and social protection but this isn’t the case in our
region. Migration has increased, amongst other reasons, as a result of globalisation and millions leave
their homes seeking higher wages and better opportunities elsewhere. In some countries of destination
these workers are welcomed because of the increase demand for skilled workers and as local workers
often do not want to accept low wages, low-skilled or manual jobs.3Push-pull factors include poverty,
famine, natural disasters, wars or a lack of decent works in the home country and higher wages, better
opportunities or a demand for skills in the host country.4Therefore migration can be a positive
experience for some, but many others face challenges such as discrimination, poor working
conditions, harassment and a lack of social and labour protection.
2. Migration
2.1
International migration
The United Nations Population Division (UNPD) estimates that there will be over 214 international
million migrants in the world in 2010 and nearly half are women.5 The International Labour
Organisation (ILO) estimates that 105,4 million persons will be economically active migrants in 2010.
Of these migrant workers 39,1 million of them are in Africa and Asia and approximately 60.2 million
are in Europe and Asia.6 Refugees and asylum seekers represent only 7-8% of migrants.7Migration
trends in these continents have displayed an increase in movement from rural areas to urban
areas.According to the UNDP international migration from poor developing countries (the South) to
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developed countries8 (the North) represents only a third, South–South is similar and NorthNorth9represents less than a third. According to the World Bank nearly half of migrants from
developing countries migrate to other developing countries. According to the 2010 ILO report on
international migration there is considerable evidence that migrant workers can be found in selfemployment, vulnerable jobs, flexible contracts and temporary work and are often over-qualified for
their jobs.
2.2
Migration trends in SADC
People across southern Africa are constantly engaged in some form of movement across borders. For
many workers (for example informal traders) their livelihood is dependent on this form of movement.
Nearly 120 million people in SADC live on less than one USD1.00 per day and are unable to access
basic services.10 Migration in SADC has been greatly influenced by the increase in migrant workers
employed as contract workers, cross border movement and movement from rural to urban sectors as a
result of the HIV/AIDS pandemic.11 An important principle to recognise and appreciate is that in this
region people often migrate to improve their situation, thus migration can be seen as a regional social
protection tool, used to alleviate poverty in a search for better living conditions.12
According to the International Organization for Migration (IOM) the increased commercial border
traffic across southern Africa can be ascribed to the growth in cross-border formal and informal trade
fuelled by high levels of unemployment and the decrease in formal sector employment. Informal cross
border trade refers to trade across borders without the necessary documentation. The majority of the
informal cross border traders are female and poverty is often the motivation for engagement in this
trade.13 These female workers are extremely vulnerable to HIV/AIDS because of lengthy periods
spend in high transmission areas such as border posts and informal settlements.14 Lack of the required
documentation at border posts increases their vulnerability to exploitation, abuse, and even rape.15 In
Zambia, a cross border traders association addresses issues such as access to health care. Other
countries address the HIV/AIDS problem related to these traders through general programmes. It is
submitted that the Zambian specific approach offers a better solution to the problems experienced by
this specific group of migrants.
Migration in the SADC region is typically characterised by persons migrating among low and middle
income countries, where South Africa is one of the main host countries. Migrant workers in this
region often seek to alleviate poverty and migrate to countries with a better economy. Migrants from
SADC often enjoy less protection in the host country than in the country of origin and must rely on
informal social security measures. Employers (providing housing for undocumented migrant
workers), burial societies and churches often form part of these informal measures.16 Undocumented
migrants are largely representative of this group of migrants moving between low and middle income
countries, increasing the problem of accessing labour and social protection.
In the agricultural sector in SADC, seasonal migrant workers are a common incidence. The South
African mine workers, recruited from rural South Africa and countries like Lesotho and Mozambique
are examples of “formalised” migrant labour workers. Historically the emphasis was placed on the
migrant workers in the gold mines, however, nowadays migrant workers are employed in many other
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sectors e.g. domestic workers. The following sectors in SADC rely to a large extent on migrant
workers:17 informal cross border trade,18 mining,19 the construction sector,20 the transport sector, and
commercial agriculture.21 The social and labour protection of these workers due to the nature of their
employment (i.e. the nature of their work as well as where they perform their duties) is problematic.
The large numbers of migrant workers in the region underline the need for social protection of these
vulnerable workers in order to ensure that basic human rights are available to all in the region, despite
their status and place of work.
3. Definitional context
3.1
Non-citizens
In most SADC countries non-citizens are classified according to their immigration status and purpose
of entry into another country. This classification of the migrant person will determine his or her right
to access to social protection and the application of national labour laws in the country of destination.
Residency status, contribution and length of employment are key issues. Non-citizens generally
include permanent residents,22 temporary residents (this category includes migrant workers),23
refugees24 and asylum seekers,25 and irregular or undocumented non-citizens.26Within these categories
more vulnerable groups can be identified. Irregular migrant workers are avulnerable group. Irregular
migration and migrant workers in irregular status are the preferred concepts to illegal and clandestine
migrants as they provide comprehensive cover for the variety of irregular movements involved.
Undocumented migrants do not provide for the migrant entering the country with the required
documentation but who becomes irregular at a later stage. Migrant workers often face stringent
immigration laws in the country of destination and as a result of these laws enter the country without
compliance with immigration laws. This fact is even more marked in the SADC region where natural
migration patterns were evident long before immigration laws became relevant.
Recently South Africa’s courts have come to the rescue of irregular or undocumented workers and as
a main country of destination in the region this will have an enormous impact on the labour law
protection of these migrant workers.
3.2

Social Protection

It has been stated27 that social protection embraces the traditional measures of social insurance, social
assistance and social services, but goes beyond that to focus on causality through an integrated policy
approach including many of the developmental initiatives undertaken by the state. A broader
17
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definition is suitable for developing countries in the SADC region to enhance and develop strategies
and programmes and to develop an integrated framework with the assistance of other role players to
provide social protection. This approach is also evident from the constitutional court’s judgment in the
Grootboom28case in South Africa.When considering whether social protection is accessible and
flexible for migrant workers in SADC one may have regard of the following factors:29
(i)
access to social protection, including social security and social services;30
(ii)
portability of benefits;
(iii)
informal social security; and
(iv)
recruitment-conditions in the country of origin as well as labour market conditions in the host
country.
To this one may add the requirements and impact of immigration laws on the movement and status of
people; and the scope and impact of labour laws in the host country.
4. The precarious position of migrant workers
The migrant worker when leaving his or her family usually loses his or her access to that country’s
formal social security schemes and is disconnected from informal social security networks available
in the country of origin.31 Accordingly an inclusive approach has to be evident if the goal is to provide
a safety net to all those in need:32
“Migrant workers often face difficulties in accessing social protection, in particular social security
benefits. Not only do they frequently risk losing social security entitlements in their country of origin,
but they regularly also encounter restrictive conditions in the host country’s national system of social
security. For this reason, the ILO has adopted an inclusive approach to try to improve the position of
migrant workers. There are two conventions that are particularly important to migrant workers – the
Equality of Treatment (Social Security) Convention [118 of 1962] and the Maintenance of Social
Security Rights Convention [157 of 1982].”

Migrant workers are frequently employed in precarious jobs, self-employed, employed in the informal
economy or in other atypical forms of employment. In 2004 the ILO identified specific vulnerable
groups of migrant workers; women, specifically domestic workers,33 workers in the informal
economy, children and the youth, temporary migrant workers and migrant workers in irregular
status.34
5. International Framework
5.1
International Labour Organisation
Since the ILO’s inception in 1919, migration has been one of its focus areas and it has a constitutional
mandate to improve the protection of migrant workers. The protection of migrant workers cannot be
dealt with in an isolated manner as the issue concerns all major aspects of the ILO’s work such as
employment and social protection and labour standards.35
5.2
Equal treatment
The following conventions and recommendations focus on the equal treatment of nationals and nonnationals and endeavours to establish an international system for the maintenance of acquired rights:
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(a) Equality of treatment (Accident Compensation) Convention 1925 (No. 19) and Recommendation
1925 (No. 25)
Angola, Botswana, Democratic Republic of the Congo, Lesotho, Malawi, Mauritius, South Africa,
Tanzania, Zambia and Zimbabwe have ratified this convention.36
(b) Equality of Treatment (Social Security) Convention 1962 (No. 118)
This convention has only been ratified by the Democratic Republic of Congo and Madagascar.37 This
convention deals with the equality of treatment of nationals and non-nationals in social security
matters and includes refugees and stateless persons.38
(c) Maintenance of Social Security Rights Convention 1982 (No. 157) and Recommendation 1983
(No. 167)
This convention has only been ratified by 4 countries, not one of the SADC member states has ratified
this convention.39
(d) Social Security (Minimum Standards) Convention, 1952 (No 102)
Forty six countries have ratified this convention providing for minimum standards of social security
but the Democratic Republic of the Congo is the only SADC country that has ratified it.
5.3
Migrant worker specific instruments
There are some international instruments of the ILO that deals specifically with migrant workers.
They are briefly highlighted below.
Migration for Employment Convention (revised) 1949 (No 97) and Recommendation (No 86)
Forty nine countries have ratified this Convention. Malawi, Mauritius, Zambia and Tanzania are the
only SADC countries to have done so.40 This convention is applicable to a person who migrates from
one country to another, and a person regularly admitted as migrant for employment.41 Self-employed
migrant workers are, however, excluded.42 In the SADC region undocumented migrant workers often
engage in informal trading and other informal activities where it is difficult to identify an employer
party and they would therefore be classified as self-employed.
Migrant Workers (Supplementary Provisions) Convention 1975 (No.143) and Recommendation (No.
151)
Twenty three countries have ratified this convention in contrast to the 49 countries that have ratified
convention 97. None of the SADC countries are members to this convention. The convention places
an obligation on member states to respect the basic human rights of all migrant workers and it
addresses the problems associated with irregular migration. Though there is no formal definition of
irregular migration in migrant worker instruments of the ILO, this convention employs words like
“clandestine” and “illegal” to refer to irregular and undocumented.43
The Private Employment Agencies Convention 1997 (No, 181)
The Migrant Workers (Supplementary Provisions) Convention does not provide for the private
recruitment agencies and the above convention address issues related to these agencies.
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5.4
The United Nations
On 18 December 1990 the United Nations General Assembly adopted the International Convention on
the Protection of the Rights of All Migrant Workers and their Families. Ratification has been slow and
currently only 42 states have ratified it, with another 16 being signatories. Lesotho is the only SADC
country that has ratified this convention.44 The majority of receiving countries have been reluctant to
ratify this convention. Countries fear that undocumented migrants are provided with too many rights
and others believe that protection of migrant workers is sufficiently covered by other international
instruments.45
5.5
The (SADC) regional framework:
The SADC was formed in 1980.46 At this stage their objective was to coordinate development projects
to decrease the economic dependence on an apartheid South-Africa.47 In 1992 the organisation was
transferred into a Development Community. The SADC vision, based on common values and
principles is one of a regional community, improved standards of living, freedom and social justice,
peace and security for all the people.48
In the preamble of the 1992 founding SADC Treaty49 the determination to alleviate poverty through
regional integration, sustainable economic growth and development is stated as objectives. Article 3
affords SADC legal personality. Signatories of this treaty undertake to harmonise policies, take
initiatives to develop all ties across the region and to join in the implementation of all programmes
and projects of the community.50 In article 21, member states undertake to cooperate in all areas
necessary to foster regional development and integration on the basis of balance, equity and mutual
benefit and to conclude protocols in the different areas of cooperation. The cooperation areas of social
welfare, social and human development and special programmes are specifically crucial for purposes
of extending social protection to vulnerable workers.
Possibly the most significant instrument in respect of social and labour protection is the Charter of
Fundamental Social Rights adopted in 2003. One of the key objectives of this instrument is the
harmonisation of legal, economic and social policies and programmes and the establishment and
harmonisation of social security schemes.51 It is the responsibility of governments to create an
enabling environment to ensure the realisation of the objectives.52 The charter recognises basic human
rights and organisational rights as provided for by international instruments, equality for men and
women, protection of children and young people, people with disabilities and elderly persons.
Compliance by member states with article 10 remains problematic. In terms of this article, member
states must create and enabling environment so that every worker in the region will have the right to
adequate social protection and will, regardless of status and type of employment, enjoy adequate
protection. In the analysis of the different country case studies in SADC, it is clear that this is a very
ambitious provision and countries must overcome many challenges in their quest to fulfil these
obligations. Article 16 contains a key provision in that responsibility for the implementation of the
charter is given to national tripartite institutions and regional structures. Article 17 of the Code on
Social Security provides that member states must ensure that lawfully employed immigrants are
protected through upholding of certain core principles. These core principles include the right to
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participate and enjoy equal treatment in social security schemes of the host country, aggregation of
insurance periods and maintenance of acquired rights and benefits between similar schemes in
different member states that must be present and the facilitation of exportability of benefits that
should be ensured. The article extends protection to self-employed migrants on the same basis. An
important aspect of article 17 is the provision that these principles should be contained in national
laws and in bi-or multilateral agreements to ensure compliance.
The SADC protocols assist in the achievement of a number of main objectives.53 Two protocols,
namely the Draft Protocol on the Facilitation of Movement of Persons54 and the Protocol on Gender
and Development55 are relevant for purposes of social protection.
6. Inflexible social protection in the SADC region
6.1
General
Migrant workers face many challenges in their quest to obtain adequate social protection when they
work in host countries. A major challenge is how to move social security benefits between their host
country and country of origin, when they return home. The 2008 Policy Brief of the SA Trust
describes “portability” as the migrant worker’s ability to preserve, maintain and transfer social
security rights independent of nationality and country of residence.56
In the SADC region social security aggregation, maintenance and portability arrangements are limited
and it can be attributed to the following:57
(a) the limited number of national/public insurance schemes;
(b) the diversity of schemes;
(c) several countries do not have the necessary political will; and
(d) migrant communities and representatives in SADC not being persistent enough in promoting
portability arrangements.
The SADC Code on Social Security provides guidelines for the development, coordination and
consolidation of social security. Portability indicates cooperation between the social security
institutions and both the country of origin and the host country.58
Bilateral agreements exist between South Africa and certain neighbouring countries however no
multi-lateral social security portability agreement exists.59 Though these agreements govern the
supply of migrant labour to South Africa, social security provisions are merely secondary. Countries
party to these agreements should endeavour to improve on the scope, effect and reciprocal nature of
such agreements. A bilateral agreement was concluded between Lesotho and South Africa to facilitate
the movement of their citizens and between South Africa and Mozambique. These agreements should
include public social security transfers and consideration must be given to aggregation of insurance
periods and maintenance of acquired rights.60 A founding principle of these agreements should
include equality of treatment between nationals and migrant workers with reference to social security.
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The SADC can learn from the Philippine experience.61There portability through bilateral agreements
has received the attention of the Department of Home Affairs and the Social Security System (SSS)
for the private sector since the 1980’s.62 Agreements were signed with countries like Austria, United
Kingdom, France and Canada.63 The treaties were in line with the Maintenance of Social Security
Rights Convention 1982 (No. 157) and in 1994 Philippines ratified this convention (one of only four
countries to do so). For the successful implementation of these bilateral agreements, compatibility of
social security systems between signature countries is required. This is a major challenge for the
SADC region, as so many diverse systems exist and where public insurance schemes are restricted.
The bilateral agreements concluded highlight important aspects in the coverage and portability of
benefits for migrant workers. Equality of treatment, export of benefits, reciprocity, and mutual
administrative assistance64 are commonly addressed in these agreements.
Bilateral agreements in the EU poses one of the most successful examples of portability of social
security benefits and are based on one source, the EU Regulation 883/2004. For the SADC region, the
advantage of one source regulating these agreements can be the provision of common standards and
decreasing the administrative burdens imposed on countries of origin and host countries.
It is submitted that SADC countries should endeavour to establish bilateral and multilateral
agreements through negotiation processes. This will be a long and complicated process. These
agreements pose administrative challenges to both the host and receiving countries. Pensions,65 the
current most portable benefit, could form the first subject to be regulated by portability agreements in
the region. Except for the EU, few examples of bilateral agreements on the portability of health care
benefits exist.66 However, it must be acknowledged that even in this instance it will be difficult. For
example, South Africa still does not have a public universal pension or health scheme and
membership of a pension fund or medical aid scheme is not obligatory, unless so stipulated in terms
of a contract of employment.
It is suggested by the authors that multi and bilateral agreements are the best way to regulate the
portability of benefits, however other alternatives do exist. Where the country of origin has a welldeveloped pension (public or private) system, the migrant can continue contributions in the home
country. Unfortunately many countries in the SADC region lack a well-developed system to
accommodate this option. No multilateral agreement exists in SADC, but during the 1960s and 1970s
South Africa concluded “labour agreements” with several countries in SADC, though it is uncertain if
they are still operational.67 These agreements regulate important issues between countries and their
workers such as recruitment, terms and conditions of employment, taxation, remittances and formal
requirements to allow border transfers.68 An innovative provision of these agreements was that of a
labour official appointed by the country of origin, situated in South Africa protecting the interests of
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migrant workers in South Africa and acting as a link between the sick workers and the government on
their repatriation.69 According to article 3 of the agreement with Botswana and Lesotho the labour
representative could consult with authorities on conditions of employment and welfare and housing
matters. Though limited in scope, not reciprocal in nature and mostly applicable to employers not
governments, relevant SADC countries should consider the revival of such agreements as it can
improve working conditions and provide support to migrant workers in certain circumstances. It may
be seen as a convenient starting point in a progressive approach to extend and increase the protection
of migrant workers.
6.2
Statutory and other provisions for the portability of social security benefits in SADC
Only two countries in SADC, South Africa and Swaziland70 provide for portability of benefits through
legislative measures. In South Africa section 94 of the Compensation for Occupational Injuries and
Diseases Act 130 of 1993 (COIDA)71 provides that the minister may issue directions to give effect to
the provisions of any agreement between South Africa and any other state where provision is made
for reciprocity in respect of compensation payable to employees for employment injuries resulting in
death or disablement. Section 60 provides that an employee residing outside South Africa or absent
from the country for six months can be awarded a lump sum, instead of a monthly pension.72 In South
Africa the coverage of social assistance can be extended through legislative provisions to non-citizens
if a bilateral agreement exists.73 Section 45(1) of the Swaziland Provident Fund Act allows for a
reciprocal agreement with another government with a similar fund or scheme.
Examples of legislative provision for bilateral agreements exist as indicated above, but are isolated
and adequate protection for migrant workers depend on more countries initiating negotiations for the
conclusion of these agreements and legislative provisions regulating such. In SADC the remittances
of migrant workers are often used to alleviate extreme poverty and to cover the family’s basic needs
such as food and the payment of tuition fees. Migrant workers are often reluctant to use formal
institutions due to high fees and cumbersome administration procedures and monies are transferred
informally through money brokers and family members.74 This practice is problematic due to possible
theft and fraud.
Though not regulated by legislation, an agreement exists between Zambia and Malawi for mine
workers from Malawi working in Zambia. According to this agreement the Workers Compensation
Fund in Zambia should identify a medical practitioner in Malawi to assess workers for occupational
diseases.75
6.3
Non-citizens, including migrant workers and social protection in SADC
6.3.1 Introduction
In the Southern African Development Community (SADC) migration is a social protection tool for
many. These workers leave their country of searching for decent work and an improved quality of life.
Though most migrant workers are still male, there has been a significant increase in female migrant
workers in this region. Unfortunately immigration policies in SADC concentrate on deportation and
not on freedom of movement and the protection of human rights of migrants.76
6.3.2
69
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A characteristic of the Southern Africa Development Community (SADC) region is that most of the
social security schemes provide protection only to those in formal employment (in the formal
economy) and this despite the continuous growth of the informal economy. Many migrant workers in
this region are employed in the informal economy, including informal cross border traders. The
Charter of Fundamental Social Rights in SADC contains important provisions relevant to labour and
social security protection of workers,77and aims to create an enabling environment so that workers
who have reached retirement age can maintain a decent standard of living. The right to adequate
social protection and adequate social security benefits are provided for in article 10. These rights
apply to every worker regardless of status and type of employment. It must however be noted that this
charter is not as such directly enforceable. See below a short summary of existing social security in
the region.
Malawi:
Malawi is one of the smallest countries in SADC.78 In Malawi a distinction is drawn between legal
and illegal immigrants. Legal immigrants consist of permanent residence permit holders, business
resident permit holder, temporary permit holders and student permit holders.79 The Social Welfare
Department provides social assistance but social assistance even for citizens is limited. A social grant
system as in South Africa does not exist in Malawi. Seasonal workers often migrate from rural areas
to urban areas, seeking temporary employment. If they are unable to find employment they are left
without money to return to their homes and the Social Welfare Department will assist in the return of
these workers.80 According to the World Bank report,81 temporary residents have access to emergency
health care, a universal/ bottom line benefit and access to public schools but any other social services
are linked to their contract of employment. Social insurance benefits for migrant workers are often
linked to formal employment, excluding workers in the informal economy and other atypical migrant
workers. Clearly undocumented migrant workers will not benefit.
There is no universal old age benefit. People who have never entered the formal labour market are
dependent on their families and communities for care and support. Unemployment benefits are not
provided for by the government. Section 5 of the Employment Act 6 of 2000 contains an antidiscriminatory clause, prohibiting discrimination against another person on the basis of amongst
others nationality, race or political origin. Section 6 provides for equal pay for work of equal value
without discrimination based on a number of listed grounds including nationality. The above
protection of fundamental rights provided in labour laws can be an important tool to ensure equal
treatment in the workplace to categories of non-citizens. Refugees are not able to enter the formal
labour market and are thus denied employment benefits and related social security benefits. As in
many SADC countries undocumented or irregular migrant workers are denied access to social
services because of their status.
Limited portability arrangements exist. Portability of occupational pension is available to permanent
residents for a period of 12 months after the return to the country of origin.82 A large number of
Malawian citizens are employed in the mining industry in South Africa and Zimbabwe. On their
return they have access to their pension through the Ministry of Labour. Regrettably many workers
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have to wait years before they have access to these funds, and survivors face even more challenges
due to administrative problems and incapacity on the side of the Ministry and the occupational
funds.83
South Africa:
In 2004, 5 million people visited South Africa from neighbouring countries. This is 4 million more
than in 1990.84 Large numbers of migrants entering any host country places pressure on public funds,
employment opportunities and social security provisions. Many migrant workers in the region come
to South Africa in search for better opportunities and to escape extreme poverty in their mother
country.
In South Africa permanent residents, temporary residents, refugees, asylum seekers and
undocumented migrants can all be described as non-citizens. A permanent resident in South Africa is
granted all rights in chapter 2, the bill of rights, of the Constitution (except for example political rights
reserved for citizens). In South Africa citizens and permanent residents (last mentioned since 2004)
have access to social assistance, national and occupational old-age and disability pensions,
unemployment benefits, public housing and public schooling.85 Social assistance in South Africa is
regulated by the Social Assistance Act 13 of 2004 and its regulations. The payment of benefits is not
universal and the poor are often excluded because they do not meet the required conditions. The
constitutional court in the Khosa case86 found the provisions of the Social Assistance Act that
excluded permanent residents from social assistance, unconstitutional. According to the constitutional
court temporary workers, and “illegal residents” have only a tenuous link with the country and it may
therefore be reasonable to exclude them from certain legislative provisions concerning social
assistance.
Similar to Swaziland,temporary residents do not have access to social assistance grants. Public health
care is not available to temporary residents though they can enjoy private coverage in terms of the
Medical Schemes Act 131 of 1998. Temporary residents will have access to benefits from the Road
Accident Fund, however section 3(1)(d) of the Unemployment Insurance Act 63 of 2001 excludes
temporary residents who enter the country in terms of a fixed contract and must return to the country
of origin on termination of the contract. The Compensation for Occupational Injuries and Diseases
Act 130 of 1993 does provide that if an employee or dependant of an employee to whom an pension is
payable is resident outside the Republic the Director-General may award a lump sum as determined
by him in lieu of such pension. Temporary residents are unable to access free primary education or
monetary assistance provided by government in the form of a loan for tertiary studies.
The constitutional protection of social security rights in SADC varies from country to country. In
Botswana and Zimbabwe there is no constitutional protection. South Africa, like Tanzania, has a
constitutional obligation to give priority to the welfare of the people and a rights-based approach to
social security flows from this constitutional inclusion. The protection of equality and prohibition of
discrimination provision87 has proved an important tool for courts to extend access to social security
to non-citizens88 in South Africa. The Larbi-Odamcase89 dealt with foreign teachers temporarily
employed in South Africa. The Constitutional Court held that a provincial regulation which prevented
all non-citizens from being appointed into permanent teaching posts amounted to unfair
discrimination. Though citizenship is not a listed ground in the Constitution, the court held that it is a
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suspect ground because it is based on attributes and characteristics which had the potential to impair
the fundamental human dignity of non-citizens as human beings.
In South Africa, unlike in Malawi, refugees are not required to stay in camps. In terms of section 27
of the Refugees Act a refugee in South Africa enjoys full legal protection including the human rights
in the Constitution. Refugees are also entitled to seek employment.90 In Union of Refugee Womens v
Director: Private Security Industry Regulatory Authority91 the court emphasised the special
vulnerability of refugees as they are, per definition vulnerable due to the flight from a threat of serious
human rights abuse.92 The applicants in this case challenged the constitutionality of section 23(1)(a)
of the Private Security Industry Regulation Act 56 of 2000, averring that it discriminates against them
on the basis of their refugee status and thus infringes their right to equality. In terms of the said
provision social security service providers are required to register with a regulatory authority citizenship or permanent residence is however required for such registration. The court held that while
this section limits their rights to work in the private security industry, it does not prevent them from
seeking employment in other industries and therefore section 23(1)(a) was not a unjustifiable violation
of their right to equality.
In Discovery Health Ltd v CCMA & others93 an Argentinean national was lawfully resident in South
Africa but not legally permitted to work at the time in question. The labour court commented on the
effect of globalisation on international labour migration, noting that many people migrate to escape
poverty, unemployment and other social, economic and political pressures.94 The court took note of
the ILO’s international instruments, in particular addressing the tension between the right of states to
protect their labour markets and the protection of fundamental rights of migrant workers. The court
found that though the worker did not have a valid work permit at the time, he was an “employee” in
terms of South African labour legislation95 and enjoyed protection as such. In a recent case concerning
a prostitute it was held that a person who performs an illegal activity could still be regarded as an
“employee” as the right to fair labour practices in the bill of rights extends to everyone.96
These cases indicate the willingness of the South African courts to give a wide interpretation to the
definition of employee and to have regard of the vulnerability of undocumented workers in order to
extend the fundamental right to fair labour practices to “everyone” working within the South African
borders.
In Lawyers for Human Rights v The Minister of Home Affairs97the court stated that the very fabric of
our society and the values embodied in our Constitution could be detracted from if we violate the
freedom and dignity of “illegal” foreigners, arriving poor and desolate without any protection. To
preserve our own national integrity South Africa cannot deny vulnerable groups basic human rights
just because they have not entered the country formally and correctly. Before 2004, legislation
prohibited asylum seekers to study or work until they received refugee status.98 This left them without
any form of income or support, whilst they awaited refugee status. Unfortunately great delays are
experienced in the processing of such applications. In Watchenuka and another v The Minister of
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Home Affairs and others99 the Supreme Court of Appeal found these provisions unconstitutional and
although they are now allowed to work, the lack of documentation often force them into low paid and
low skilled jobs.
By adopting a purposive and international law friendly approach within our constitutional context, the
South African courts have played a major role in the extension of labour and social protection to
vulnerable groups.
Since April 2009, Zimbabweans who want to enter South Africa seeking asylum and employment can
apply for a free 90-day visitor’s permit at the border and can then apply for casual work in South
Africa.100 A special dispensation permit will ensure that asylum seekers and job applicants have the
right to work, access to education and basic health care for a six month period and will prevent
deportation. This special regulation will minimise the numbers requesting political asylum as most
Zimbabweans are entering South Africa as economic migrants. The Home Affairs Deputy Minister
said that this important decision acknowledges that the migration patterns between South Africa and
Zimbabwe have changed permanently. This arrangement is unlikely, however, to be a permanent one.
In South Africa social insurance is mostly available to people in formal employment (including
documented migrant workers). Permanent residents employed in the formal economy will have access
to certain social security schemes such as benefits under the Road Accident Fund,101 compensation for
an occupational injury or disease102 and unemployment insurance benefits in terms of the
Unemployment Insurance Act.103 The atypical employed, including the self-employed and workers in
the informal economy are excluded from unemployment insurance and compensation for occupational
injuries and diseases. Domestic workers in South Africa are also excluded from compensation for
occupational injuries and diseases coverage.104
As social insurance in mostly available to migrant workers in formal employment and benefits under
these schemes are often only payable to workers who fit the “employee” label, it is very important to
consider who qualifies as an employee in South African laws. During 2006 the ILO adopted the
Employment Relations Recommendation (No 197) and this was closely followed in South Africa with
a rebuttable presumption being introduced during 2002. The presumption is applicable when a person
claiming to be an employee establishes one of the factors listed in section 200A.
Mauritius:105
In Mauritius there is no distinction made between temporary en permanent residents, both groups are
classified as residents. This means that migrant workers, non-citizen students and permanent resident
permit holders are known as residents, though their rights and obligations are linked to the length of
residence and status as an immigrant.106 The National Pensions Act No. 44 of 1976 defines an
employee as: “a person who works under a contract of service or apprenticeship, whether written or
oral, express or implied, for another person”. An independent contractor is excluded, and similar to
the position in South Africa the Minister can prescribe any other category of person as employees.107
There are no refugees or asylum seekers as this status is not granted. Undocumented non-citizens are
deported when discovered. Social assistance is only available to citizens. In respect of public,
occupational and private provision of old age pension, disability pension and unemployment benefits,
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citizens, permanent- and temporary residents (conditions apply) do have access to these systems.
Citizens and “residents” have access to free health care, and to sickness benefits according to
applicable labour laws. Public housing is only available to citizens, however free public schooling is
available to citizens and “residents”. There is a Migrant Workers Unit, which is part of the Ministry of
Labour that ensures that migrant workers receive equal treatment with nationals in respect of housing,
food and employment conditions. Section 3 of the Nationals Pension (Non-Citizens and Absent
Persons) Order108 provides membership to foreign nationals after a two year residence period. Foreign
nationals who do not meet the residency requirement enjoy coverage under the Workmen
Compensation Act, but the level of protection for industrial injuries varies from those national receive
under the National Pensions Act and thus does not provide equal treatment.109 Mauritius does not
comply with the obligations imposed by the above convention and must report to the Committee of
Experts during 2010. The Committee’s comments will be considered during the revision of the
National Pensions Act.
Regulation 3(1) of the Social Aid Regulation 1984 provides that social aid is payable to a citizen or
resident residing in the country, however section 4 of the Deportation Act provides for the Minister of
Defence and internal security to deport a person who is or is likely to become a charge on public
funds.
In contrast to South Africa, Mauritius does have an agreement with the UK in respect of portability of
benefits.
Botswana:
Social assistance is generally only available to citizens,110 however the programme for Destitute
Persons, similar to social relief in South Africa, provides short term relief to all destitute persons.111
Destitute persons are classified as an individual who is unable to engage in sustainable economic
activities because of a disability or chronic health condition, or as a result of old age, mental or
physical or emotional disability or a terminally ill destitute person and children in need of care are
included.112 As beneficiaries must produce registration cards this programme is limited to citizens.113
Temporary assistance114 is available to non-citizens under this programme. A universal old age
pension scheme is available to citizens, 65 years and older, and this is not subjected to a means test as
is the case in South Africa. Arrangements for the portability of this benefit are not currently available.
Disability pension and unemployment benefits are not available in Botswana.
Swaziland:
Only citizens of Swaziland have access to social assistance.115. All categories of non-citizens do have
access to health care in public institutions.116 Significantly, membership to the Swaziland National
Provident Fund is mandatory for all employees, despite their nationality.117 Domestic workers, casual
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workers and the self-employed are, however, excluded from this Fund. Permanent and temporary
residents can access sickness benefits if they are in formal employment. The Workmen’s
Compensation Act provides for the workers’ compensation and occupational injury scheme that
extends coverage to employees in the private and public sector. Similarly to South Africa domestic
workers and the self- employed are excluded. A proposed unemployment insurance scheme will
provide benefits to all categories of non-citizens in formal employment. Though social assistance is
only available to citizens, many categories of non-citizens qualify for benefits through social
insurance schemes in operation within formal employment. Unfortunately non-citizens engaged in the
informal economy are vulnerable and without protection. All people have access to compensation for
bodily injuries and or death arising from a motor vehicle accident. As in South Africa the fund is
financed through fuel levies.
Lesotho118
Lesotho faces many challenges - poverty, food insecurity and a high occurrence of HIV/AIDS.119
These challenges increase the problems associated with inadequate social protection in developing
countries for nationals and even more so for non-citizens migrant workers. In contrast with South
Africa, undocumented non-citizens in Lesotho represent the minority of migrants. Undocumented
non-citizens in Lesotho only have access to public health care. Sickness benefits, including maternity
leave benefits are limited to occupation. Since these workers are often afraid of discovery by
authorities and consequent deportation, they will probably not access such occupational schemes.
Social assistance in Lesotho is available to citizens, refugees120 and asylum seekers121 that comply
with prescribed requirements. Legislation does not explicitly provide for access to social assistance
for permanent residents. Unlike South Africa122 permanent residents have not challenged this in court.
Undocumented non-citizens have no access. Significantly, a public old age pension scheme is
available to all citizens subject to qualifying conditions. Unlike in South Africa pension schemes are
limited in occupational and private sectors. Permanent and temporary residents123 can only rely on
private arrangements though indigent refugees and asylum seekers have access to public pension
schemes.Permanent and temporary residents, refugees and asylum seekers enjoy access for injury on
duty coverage and private arrangements are available. Unemployment benefits are available to
citizens, though limited in the private sector. Permanent and temporary residents, refugees and asylum
seekers have to rely on private arrangements. All persons, except undocumented non-citizens enjoy
access to free primary education in public and church schools.
Zambia:124
Social security coverage is limited to formal sector workers, reflecting a social insurance model.125
This is problematic as around 10% of workers are employed in the formal sector, leaving the majority
of workers in the informal economy in a precarious position.126 Informal economy workers are reliant
on informal social security arrangements. The Minister of Community Development and Social
Services do provide assistance in kind or cash to vulnerable groups, including permanent residents,
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temporary residents and contract migrant workers.127 Permanent and temporary residents and refugees
employed in the formal sector enjoy benefits available through their employment.128 All categories of
non-citizens, except asylum seekers and undocumented non-citizens, can contribute to retirement
provisions available to those in formal employment. Unemployment benefits are not available in
Zambia.Health care services are private and occupational based, thus employed permanent residents
and temporary residents can enjoy access.
7. Concluding remarks
The right to work and decent employment conditions are important factors when considering labour
and social protection of migrant workers. Decent jobs ensure that workers are self-sufficient.
Regrettably migrant workers are often employed in low-skill and low-pay jobs, and this increases
their vulnerability and need for social protection. Labour and social policies and legislation must not
be fragmented but rather complement each other to provide effective protection to migrant workers.
For example, where labour courts recognise illegal immigrants as “employees” qualifying for labour
law protection this approach should be consistently applied.
Governments must ensure the proper administration of migration, including effective admission
policies. It is important for both the country of origin and the host country to ensure the effective
regulation of migration including adequate labour and social protection of migrant workers. This can
enhance positive factors attributed to migration such as growth and development. To ensure effective
regulation countries need to discourage irregular migration, prohibit discrimination, combat
xenophobia and promote coordination and negotiations between countries to conclude bilateral
agreements.129 This can prove challenging as irregular migrations increases and existing laws and
policies do not offer adequate protection. Policymakers must have regard of traditional and
contemporary migration patterns and should try to provide for freedom of movement subject only to
non-arbitrary limitations. Governments should avoid a top-down approach in the regulation of
migration and should rather engage in social dialogue with civil society, trade unions, and employer
and employee organisations. Trade unions can play an important part in protection of rights of
migrant workers. They can offer support and legal advice and ensure the adherence to international
standards and universal human rights. It is clear that migrant workers constitute a vulnerable group.
For example, in 2007, Indian workers in the United Arab Emirates took part in a strike to protest
against low wages and poor working conditions. The government reacted by threatening these
workers with deportation, a similar experience in Kuwait led to the deportation of workers.130 Clearly,
migrant workers engaging in collective action often face severe punishment. The fact that migrant
workers are covered by laws does not necessarily mean that they can easily exercise their rights.
Countries should ensure that national laws underpin migration policies and comply with international
standards. Enactment of laws must be supported by labour inspectors and enforcement measures,
apart from immigration inspections and enforcement. Employers should know that migrant workers
will have equal access to dispute resolution and remedies against contraventions of relevant laws.
Through the unique supervisory mechanisms of the ILO, assistance and guidance can be provided to
countries for the implementation of policies and national legislation in line with international
standards. Unfortunately the low ratification of many migrant related conventions and the reluctance
of countries to submit reports hinder the success of this mechanism achieving its objective. It is
always acknowledged that in SADC governments cannot be solely responsible for adequate protection
- other role players like civil society, employer and employee organisations and trade unions must
actively promote the labour and social protection of these workers.
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Bilateral agreements do not only have to provide for portability and/or exportability of social security
benefits but can also regulate the provision of minimum labour rights in line with international
instruments, for a country’s citizens working abroad. For example, a bilateral agreement between
Spain and Ecuador provides vast protection to workers by regulating not only social security matters
but also providing for matters relating to educational programmes, equality provisions and work and
residence permits.131 Though the protection of migrant workers in their host country is vital,
reintegration must also be considered when these workers return to their own countries. Workers
should thus be encouraged to gain and utilise new skills to the benefit of themselves and their
dependants.
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